Excerpts from

TDHCA Board Meeting
December, 20, 2007
Re HOME Program
Suggestions made to the Board regarding the HOME Program. Board actions are described below.  Detailed citations and recommendations are highlighted on page 2.

Item 1:             53.72 Contract Terms, pg. 14 of the Action Item, 

Commenter suggested using the Housing Taskforce terms and benchmarks - Board denied the recommendation and went with staff recommended timelines 

Item 2:             53.73(b) Contract Amendments, pg.73 of the Action Item.  

If an administrator needs an extension on a benchmark, the Department is proposing to require a contract amendment.

Commenter recommended allowing the HOME Performance Specialist to approve benchmark extensions, without the need for a contract amendment – the Board approved this revision (staff supported the change)

Item 3:             53.31(m) Owner-Occupied Housing Assistance Program (OCC), page 53 of Action Item:

                        Commenter recommended changing the forgiveness clause, in the case of death of the homeowner, to include households that fall under the Rider 5                 language 

                        Board approved this revision (staff supported this change as well)

Item 4:             53.85 (16) Soft Cost Limitations pg. 27 of the Action Item

                        Commenter recommended leaving the cap for inspections at $200 (proposal was to reduce the cap to $150)

                        Board approved this revision

Item 5:             53.85 (16) Soft Cost Limitations, pg. 82 of the Action Item

                        Commenter recommended not requiring homeowner to sign the progress inspections attesting to quality and quantity of work done.

                        Agreement was reached where the homeowner signs acknowledgement of receipt of copies of progress inspections.
Item 6:             53.80(e) Documents Supporting Mortgage Loans, pg. 75 of the Action Item

                        Commenter requested that the language allowing for “as built” appraisals be place back into the rules

                        Board approved this revision with the caveat that any changes in plans be provided to the appraiser for an update, if additions or changes are made to the plans or specifications during construction.

Item 7              Page 22 of the Action Item, “Since many of the soft costs can also be categorized as administrative costs, staff is recommending a reduction to the administrative costs percentage from 4% to 2% for any Rehabilitation or Reconstruction Projects or Activities…”

                        Commenter recommended leaving administrative fees at 4%

                        Board denied this revision, thereby reducing admin to 2%

Item 8              53.2 Definitions, Pg. 4 of Action Item

“…all eligible match sources are already accepted by the Department.”  

                        Commenter recommended allowing donated services and labor from consultants and contractors to count towards match. 

                        Board denied this revision after it was revealed that HUD recently issued a letter disallowing this type of match.  This letter overturned a previous HUD decision allowing this type of donation to count of match.

Detailed Citation, Discussion and Recommendations

Item 1

Citation:     53.72 Contract Terms, pg. 14 of the Action Item:  

Commenter states the HOME Task Force recommended a return to the 24-month contract length plus the 60 day grace period for OCC contracts.  However, the proposed rules set a 22-month contract length, with a 20-month benchmark for completion of all work. Essentially, the 60-day grace period has been incorporated into the contract term itself… Staff is confident that a 22-month contract term is adequate since Contract administrators will typically reconstruct or rehabilitate 5 homes under this program as the current maximum award amount is structured.
Comment:       It is not unusual for appraisals, surveys, and/or title searches to take three (3) months to complete after they are ordered.  TDHCA has stated that loan closings cannot be scheduled before a minimum of thirty (30) days after all documentation has been submitted, thus reducing the proposed three month window between fund commitment and loan closing to a maximum of two months.  In addition to this, the contract terms requiring all loans to be closed at 15 months conflict with the procedural requirement of submitting all project setups and support documentation by 16 months in the General Contract Administration section. Furthermore, these procedural requirements dictate that all demolition must be complete at 16 months. In short, Contract Administrators are required to complete all loan closings at 15 months but are not required to submit all project setups and backup documentation until 16 months, at which point demolition must also be complete. Requiring that 100% of construction be complete sixty (60) days prior to the contract end date effectively reduces the contract term by two months, thereby making it a 20-month contract. 

The experience of the Contract Administrators implementing the 2006 HOME Program speaks to the impracticality of the proposed benchmarks. Several issues within the timeline require clarification before being implemented in future contracts.

Recommendation:       Adopt the following rules based on the experience of the implementation of the 2006 HOME Program Contracts

(A) 6 months, exempt administrative and broad review environmental clearance must be complete, and if not tiering, the first Household to be assisted must be environmentally cleared;  

(A) 6 months – contract environmental clearance complete 

(B) 8 months, Authority to Use Grant Funds must be fully executed and all Households to be assisted must be environmentally cleared;  

(B) 12 months – site specific environmental clearance complete 

(C) 12 months, 100% of funds must be committed to Households to be assisted;  

(C) 15 months – 100% of funds committed 

 (D) 15 months, 100% of Household's Loans must be closed, if applicable;  

(D) 18 months – 100% Notice to Proceed Form 11.02 complete

(E) 20 months, 100% of construction must be complete for all Households to be assisted; and  

(E) 20 months – 100% of demolition complete
(F) 22 months, 100% funds drawn and 100% of match requirement supplied.  

(F) 24 months – 100% of construction complete
(G) 60 day grace period – 100% funds drawn and 100% of match requirement supplied.

Item 2

Citation:          53.73(b) Contract Amendments, pg.73 of the Action Item.  

If an administrator needs an extension on a benchmark, the Department is proposing to require a contract amendment.

Comment:       The reorganization of the HOME Division and the institution of the Performance Management Team is a welcome change. It will surely help to quicken the contract amendment request process, which generally takes 2 or more months to complete. The most effective way to deal with benchmark amendments is on an informal basis, through the contract’s assigned Performance Specialist, as this is the staff member most intimately involved in the contract implementation. The contract amendment request process should remain dealt with as directed in the proposed rules, excluding benchmarks.

Recommendation:       Adopt the Taskforce recommendations handling benchmark issues.

(b) If the Administrator or Development Owner fails to meet the Contract term or benchmark requirements and does not seek, or is not granted, a Contract amendment for an extension of a benchmark or the entire term, the awarded funds related to the lack of performance may be entirely or partially deobligated at the Department's sole discretion benchmark extension by the HOME Performance Specialist then the awarded funds related to the lack of performance may be partially, or entirely, deobligated through action of the governing Board. 
Item 3

Citation:          53.31(m) Owner-Occupied Housing Assistance Program (OCC), page 53 of Action Item: 

In the event that the housing unit ceases to be the Principal Residence of the Household, the forgiveness of the Loan, if applicable, will cease, unless the Property is transferred by devise, descent or operation of law upon the death of the homeowner that is a Household whose Annual Income does not exceed 30% of the AMFI.

Comment:       Does not address communities that fall under Rider 5 provisions.  

Recommendation:       The most efficient way to recycle the money is to forgive the loan if another HOME eligible household acquires the home, rather than recapturing it and then awarding it to another entity to award it to a HOME eligible household. 

Change last section to read, “…that is a Household whose Annual Income does not exceed 30% of the AMFI or falls under the Rider 5 provisions.”  

Item 4

Citation:          53.85 (16) Soft Cost Limitations pg. 27 of the Action Item 

…staff recommends decreasing the line item cap since the inspections are limited to one particular construction activity and some inspections can be combined with others.

Comment:       If two items are combined and inspected at the same time, the Contract Administrator can only charge for one inspection.  This does not justify reducing a line item amount that has remained unchanged since FY 2000.  The costs associated with performing inspections (gas, employee costs, insurance, etc.) have risen dramatically over the past seven years; they certainly have not decreased.

Recommendation:        At a minimum leave the line item unchanged at $200 per inspection; a fairer price, acknowledging the increased cost of doing business, would be at least $250.  

Page 79 of the Action Item, Figure 10 TAC 53.85(a)(4) 

Row: 

	Progress inspections (up limited  to 4 7 at $150 200 max each, minimum of 4 required)1
	$  1.050 800
	$  1.050 800


Change to read:

	Progress inspections (up limited  to 4 7 at $150 200 max each, minimum of 4 required)1
	$  1.050 800

$1,400
	$  1.050 800

$1,400


Item 5

Citation           53.85 (16) Soft Cost Limitations, pg. 82 of the Action Item:

Progress inspections is the cost incurred in performing inspections at logical points during the construction process or prior to approving each draw that verify quality and completeness of work to date and are signed by the inspector, homeowner, and Contract Administrator.
Comment:       Staff is recommending that the City/County and the homeowner sign all progress inspections.  Most homeowners move in with a relative during the construction of their home, often out of town or out of state.  This requirement will create an impossible situation – requiring a very-low income person to incur the cost of travel back and forth to sign off on progress inspections.

Recommendation:        Remove the wording requiring homeowner signatures

Progress inspections is the cost incurred in performing inspections at logical points during the construction process or prior to approving each draw that verify quality and completeness of work to date and are signed by the inspector, homeowner, and Contract Administrator.

Item 6

Citation:          53.80(e) Documents Supporting Mortgage Loans, pg. 75 of the Action Item.

Item: (e) Documentation required for OCC and HBA with Rehabilitation Loans:  The Administrator must ensure the following documents are submitted to the Department in order to request Loan documents be prepared for the Household: (1) An as-is and final appraisal or an as-is and as-built appraisal no older than ninety (90) days;

Pg. 15 (Staff Response) - Staff has reevaluated the use of an as-built appraisal and recommends changing this section to only allowing the final appraisal or as-complete appraisal since this ensures the most accurate market value of the housing unit once it is constructed and takes into account any change orders that may have increased or decreased the final value of the property.

Comment:       As-built appraisals are an industry standard in mortgage lending for all housing types.  The rural markets served by TDHCA’s Owner-Occupied program do not see the same drastic swings in market conditions that are observed in Urban areas of the State. 

Recommendation:        Allow the use of as-built appraisals for determining the after values of these homes.

Current Language: (1) An as-is and final appraisal or an as-is and as-built appraisal no older than ninety (90) days;

Suggested Language: (1) An as-is and as-built appraisal no older than ninety (90) days;
Item 7

Citation:          Page 22 of the Action Item, “Since many of the soft costs can also be categorized as administrative costs, staff is recommending a reduction to the administrative costs percentage from 4% to 2% for any Rehabilitation or Reconstruction Projects or Activities…”

Comment        While the increase in soft costs from 12% to 16% is helpful, the 2% decrease in administrative funds offsets most of the soft costs increase.  

· Costs associated with the deferred, forgivable loan process are averaging between $2,500 and $3,000 a household (depending on area of State). The Table illustrates the impact of reduction of administrative fees.

	Current levels
	Proposed levels
	Net Change

	12% Soft Cost
	$6,428
	16% Soft Cost
	$8,275
	 $1,847

	Admin (per home)

(4% of 60,000)
	$2,400
	Admin per home

(2% of $60,000)
	$1,200
	($1,200)

	Total available
	$8,828
	Proposed available
	$9,475
	 $    647


· This increases the total funds available for project management by $647, leaving a shortfall of $1,853 to $2,353 per home to pay for the closing costs for a deferred forgivable loan (two appraisals, lot survey, benchmark survey (if in floodplain), title search, title commitment & title insurance, homeowner insurance, flood insurance (if in floodplain) and closing costs.)

Recommendation:        Keep the administrative percentage at 4%, do not cut it in half while simultaneously increasing the administrative and project implementation burden on units of local government.  

Page 84 of the Action Item, Figure 10 TAC 53.85(c) each line item in the “Max Percentage for administrative costs based on Total Project Costs” column should be changed from 2% back to 4%.

Item 8

Citation:          53.2 Definitions, Pg. 4 of Action Item

“…all eligible match sources are already accepted by the Department.”  

Comment:       In the material provided by TDHCA to the HOME Taskforce members the Department confirms that they currently do not accept all eligible forms of match,

“During a recent monitoring visit, HUD indicated that TDHCA is not fully utilizing all eligible forms of match.  Currently, the TDHCA policy states Developers, owners, and contractors may not directly contribute match in any form…  This interpretation has eliminated many eligible forms of match form being realized. … The HUD language permitting match from consultants and construction contractors is further reinforced in OMB circular A-87.”

Texas Department of Housing and Community Affairs Draft HOME Investment Partnerships Program Advisory Task Force Report, pg 26 of 32

Recommendation:       Allow donated services from consultants and contractors, as recommended by HUD, to count towards match.

Item 1:             53.72 Contract Terms, pg. 14 of the Action Item, 

Commenter suggested using the Housing Taskforce terms and benchmarks - Board denied the recommendation and went with staff recommended timelines 

Item 2:             53.73(b) Contract Amendments, pg.73 of the Action Item.  

If an administrator needs an extension on a benchmark, the Department is proposing to require a contract amendment.

Commenter recommended allowing the HOME Performance Specialist to approve benchmark extensions, without the need for a contract amendment – the Board approved this revision (staff supported the change)

Item 3:             53.31(m) Owner-Occupied Housing Assistance Program (OCC), page 53 of Action Item:

                        Commenter recommended changing the forgiveness clause, in the case of death of the homeowner, to include households that fall under the Rider 5                 language 

                        Board approved this revision (staff supported this change as well)

Item 4:             53.85 (16) Soft Cost Limitations pg. 27 of the Action Item

                        Commenter recommended leaving the cap for inspections at $200 (proposal was to reduce the cap to $150)

                        Board approved this revision

Item 5:             53.85 (16) Soft Cost Limitations, pg. 82 of the Action Item

                        Commenter recommended not requiring homeowner to sign the progress inspections attesting to quality and quantity of work done.

                        Agreement was reached where the homeowner signs acknowledgement of receipt of copies of progress inspections.
Item 6:             53.80(e) Documents Supporting Mortgage Loans, pg. 75 of the Action Item

                        Commenter requested that the language allowing for “as built” appraisals be place back into the rules

                        Board approved this revision with the caveat that any changes in plans be provided to the appraiser for an update, if additions or changes are made to the plans or specifications during construction.

Item 7              Page 22 of the Action Item, “Since many of the soft costs can also be categorized as administrative costs, staff is recommending a reduction to the administrative costs percentage from 4% to 2% for any Rehabilitation or Reconstruction Projects or Activities…”

                        Commenter recommended leaving administrative fees at 4%

                        Board denied this revision, thereby reducing admin to 2%

Item 8              53.2 Definitions, Pg. 4 of Action Item

“…all eligible match sources are already accepted by the Department.”  

                        Commenter recommended allowing donated services and labor from consultants and contractors to count towards match. 

                        Board denied this revision after it was revealed that HUD recently issued a letter disallowing this type of match.  This letter overturned a previous HUD decision allowing this type of donation to count of match.

Detailed Citation, Discussion and Recommendations

Item 1

Citation:     53.72 Contract Terms, pg. 14 of the Action Item:  

Commenter states the HOME Task Force recommended a return to the 24-month contract length plus the 60 day grace period for OCC contracts.  However, the proposed rules set a 22-month contract length, with a 20-month benchmark for completion of all work. Essentially, the 60-day grace period has been incorporated into the contract term itself… Staff is confident that a 22-month contract term is adequate since Contract administrators will typically reconstruct or rehabilitate 5 homes under this program as the current maximum award amount is structured.
Comment:       It is not unusual for appraisals, surveys, and/or title searches to take three (3) months to complete after they are ordered.  TDHCA has stated that loan closings cannot be scheduled before a minimum of thirty (30) days after all documentation has been submitted, thus reducing the proposed three month window between fund commitment and loan closing to a maximum of two months.  In addition to this, the contract terms requiring all loans to be closed at 15 months conflict with the procedural requirement of submitting all project setups and support documentation by 16 months in the General Contract Administration section. Furthermore, these procedural requirements dictate that all demolition must be complete at 16 months. In short, Contract Administrators are required to complete all loan closings at 15 months but are not required to submit all project setups and backup documentation until 16 months, at which point demolition must also be complete. Requiring that 100% of construction be complete sixty (60) days prior to the contract end date effectively reduces the contract term by two months, thereby making it a 20-month contract. 

The experience of the Contract Administrators implementing the 2006 HOME Program speaks to the impracticality of the proposed benchmarks. Several issues within the timeline require clarification before being implemented in future contracts.

Recommendation:       Adopt the following rules based on the experience of the implementation of the 2006 HOME Program Contracts

(A) 6 months, exempt administrative and broad review environmental clearance must be complete, and if not tiering, the first Household to be assisted must be environmentally cleared;  

(A) 6 months – contract environmental clearance complete 

(B) 8 months, Authority to Use Grant Funds must be fully executed and all Households to be assisted must be environmentally cleared;  

(B) 12 months – site specific environmental clearance complete 

(C) 12 months, 100% of funds must be committed to Households to be assisted;  

(C) 15 months – 100% of funds committed 

 (D) 15 months, 100% of Household's Loans must be closed, if applicable;  

(D) 18 months – 100% Notice to Proceed Form 11.02 complete

(E) 20 months, 100% of construction must be complete for all Households to be assisted; and  

(E) 20 months – 100% of demolition complete
(F) 22 months, 100% funds drawn and 100% of match requirement supplied.  

(F) 24 months – 100% of construction complete
(G) 60 day grace period – 100% funds drawn and 100% of match requirement supplied.

Item 2

Citation:          53.73(b) Contract Amendments, pg.73 of the Action Item.  

If an administrator needs an extension on a benchmark, the Department is proposing to require a contract amendment.

Comment:       The reorganization of the HOME Division and the institution of the Performance Management Team is a welcome change. It will surely help to quicken the contract amendment request process, which generally takes 2 or more months to complete. The most effective way to deal with benchmark amendments is on an informal basis, through the contract’s assigned Performance Specialist, as this is the staff member most intimately involved in the contract implementation. The contract amendment request process should remain dealt with as directed in the proposed rules, excluding benchmarks.

Recommendation:       Adopt the Taskforce recommendations handling benchmark issues.

(b) If the Administrator or Development Owner fails to meet the Contract term or benchmark requirements and does not seek, or is not granted, a Contract amendment for an extension of a benchmark or the entire term, the awarded funds related to the lack of performance may be entirely or partially deobligated at the Department's sole discretion benchmark extension by the HOME Performance Specialist then the awarded funds related to the lack of performance may be partially, or entirely, deobligated through action of the governing Board. 
Item 3

Citation:          53.31(m) Owner-Occupied Housing Assistance Program (OCC), page 53 of Action Item: 

In the event that the housing unit ceases to be the Principal Residence of the Household, the forgiveness of the Loan, if applicable, will cease, unless the Property is transferred by devise, descent or operation of law upon the death of the homeowner that is a Household whose Annual Income does not exceed 30% of the AMFI.

Comment:       Does not address communities that fall under Rider 5 provisions.  

Recommendation:       The most efficient way to recycle the money is to forgive the loan if another HOME eligible household acquires the home, rather than recapturing it and then awarding it to another entity to award it to a HOME eligible household. 

Change last section to read, “…that is a Household whose Annual Income does not exceed 30% of the AMFI or falls under the Rider 5 provisions.”  

Item 4

Citation:          53.85 (16) Soft Cost Limitations pg. 27 of the Action Item 

…staff recommends decreasing the line item cap since the inspections are limited to one particular construction activity and some inspections can be combined with others.

Comment:       If two items are combined and inspected at the same time, the Contract Administrator can only charge for one inspection.  This does not justify reducing a line item amount that has remained unchanged since FY 2000.  The costs associated with performing inspections (gas, employee costs, insurance, etc.) have risen dramatically over the past seven years; they certainly have not decreased.

Recommendation:        At a minimum leave the line item unchanged at $200 per inspection; a fairer price, acknowledging the increased cost of doing business, would be at least $250.  

Page 79 of the Action Item, Figure 10 TAC 53.85(a)(4) 

Row: 

	Progress inspections (up limited  to 4 7 at $150 200 max each, minimum of 4 required)1
	$  1.050 800
	$  1.050 800


Change to read:

	Progress inspections (up limited  to 4 7 at $150 200 max each, minimum of 4 required)1
	$  1.050 800

$1,400
	$  1.050 800

$1,400


Item 5

Citation           53.85 (16) Soft Cost Limitations, pg. 82 of the Action Item:

Progress inspections is the cost incurred in performing inspections at logical points during the construction process or prior to approving each draw that verify quality and completeness of work to date and are signed by the inspector, homeowner, and Contract Administrator.
Comment:       Staff is recommending that the City/County and the homeowner sign all progress inspections.  Most homeowners move in with a relative during the construction of their home, often out of town or out of state.  This requirement will create an impossible situation – requiring a very-low income person to incur the cost of travel back and forth to sign off on progress inspections.

Recommendation:        Remove the wording requiring homeowner signatures

Progress inspections is the cost incurred in performing inspections at logical points during the construction process or prior to approving each draw that verify quality and completeness of work to date and are signed by the inspector, homeowner, and Contract Administrator.

Item 6

Citation:          53.80(e) Documents Supporting Mortgage Loans, pg. 75 of the Action Item.

Item: (e) Documentation required for OCC and HBA with Rehabilitation Loans:  The Administrator must ensure the following documents are submitted to the Department in order to request Loan documents be prepared for the Household: (1) An as-is and final appraisal or an as-is and as-built appraisal no older than ninety (90) days;

Pg. 15 (Staff Response) - Staff has reevaluated the use of an as-built appraisal and recommends changing this section to only allowing the final appraisal or as-complete appraisal since this ensures the most accurate market value of the housing unit once it is constructed and takes into account any change orders that may have increased or decreased the final value of the property.

Comment:       As-built appraisals are an industry standard in mortgage lending for all housing types.  The rural markets served by TDHCA’s Owner-Occupied program do not see the same drastic swings in market conditions that are observed in Urban areas of the State. 

Recommendation:        Allow the use of as-built appraisals for determining the after values of these homes.

Current Language: (1) An as-is and final appraisal or an as-is and as-built appraisal no older than ninety (90) days;

Suggested Language: (1) An as-is and as-built appraisal no older than ninety (90) days;
Item 7

Citation:          Page 22 of the Action Item, “Since many of the soft costs can also be categorized as administrative costs, staff is recommending a reduction to the administrative costs percentage from 4% to 2% for any Rehabilitation or Reconstruction Projects or Activities…”

Comment        While the increase in soft costs from 12% to 16% is helpful, the 2% decrease in administrative funds offsets most of the soft costs increase.  

· Costs associated with the deferred, forgivable loan process are averaging between $2,500 and $3,000 a household (depending on area of State). The Table illustrates the impact of reduction of administrative fees.

	Current levels
	Proposed levels
	Net Change

	12% Soft Cost
	$6,428
	16% Soft Cost
	$8,275
	 $1,847

	Admin (per home)

(4% of 60,000)
	$2,400
	Admin per home

(2% of $60,000)
	$1,200
	($1,200)

	Total available
	$8,828
	Proposed available
	$9,475
	 $    647


· This increases the total funds available for project management by $647, leaving a shortfall of $1,853 to $2,353 per home to pay for the closing costs for a deferred forgivable loan (two appraisals, lot survey, benchmark survey (if in floodplain), title search, title commitment & title insurance, homeowner insurance, flood insurance (if in floodplain) and closing costs.)

Recommendation:        Keep the administrative percentage at 4%, do not cut it in half while simultaneously increasing the administrative and project implementation burden on units of local government.  

Page 84 of the Action Item, Figure 10 TAC 53.85(c) each line item in the “Max Percentage for administrative costs based on Total Project Costs” column should be changed from 2% back to 4%.

Item 8

Citation:          53.2 Definitions, Pg. 4 of Action Item

“…all eligible match sources are already accepted by the Department.”  

Comment:       In the material provided by TDHCA to the HOME Taskforce members the Department confirms that they currently do not accept all eligible forms of match,

“During a recent monitoring visit, HUD indicated that TDHCA is not fully utilizing all eligible forms of match.  Currently, the TDHCA policy states Developers, owners, and contractors may not directly contribute match in any form…  This interpretation has eliminated many eligible forms of match form being realized. … The HUD language permitting match from consultants and construction contractors is further reinforced in OMB circular A-87.”

Texas Department of Housing and Community Affairs Draft HOME Investment Partnerships Program Advisory Task Force Report, pg 26 of 32

Recommendation:       Allow donated services from consultants and contractors, as recommended by HUD, to count towards match.

Item 1:             53.72 Contract Terms, pg. 14 of the Action Item, 

Commenter suggested using the Housing Taskforce terms and benchmarks - Board denied the recommendation and went with staff recommended timelines 

Item 2:             53.73(b) Contract Amendments, pg.73 of the Action Item.  

If an administrator needs an extension on a benchmark, the Department is proposing to require a contract amendment.

Commenter recommended allowing the HOME Performance Specialist to approve benchmark extensions, without the need for a contract amendment – the Board approved this revision (staff supported the change)

Item 3:             53.31(m) Owner-Occupied Housing Assistance Program (OCC), page 53 of Action Item:

                        Commenter recommended changing the forgiveness clause, in the case of death of the homeowner, to include households that fall under the Rider 5                 language 

                        Board approved this revision (staff supported this change as well)

Item 4:             53.85 (16) Soft Cost Limitations pg. 27 of the Action Item

                        Commenter recommended leaving the cap for inspections at $200 (proposal was to reduce the cap to $150)

                        Board approved this revision

Item 5:             53.85 (16) Soft Cost Limitations, pg. 82 of the Action Item

                        Commenter recommended not requiring homeowner to sign the progress inspections attesting to quality and quantity of work done.

                        Agreement was reached where the homeowner signs acknowledgement of receipt of copies of progress inspections.
Item 6:             53.80(e) Documents Supporting Mortgage Loans, pg. 75 of the Action Item

                        Commenter requested that the language allowing for “as built” appraisals be place back into the rules

                        Board approved this revision with the caveat that any changes in plans be provided to the appraiser for an update, if additions or changes are made to the plans or specifications during construction.

Item 7              Page 22 of the Action Item, “Since many of the soft costs can also be categorized as administrative costs, staff is recommending a reduction to the administrative costs percentage from 4% to 2% for any Rehabilitation or Reconstruction Projects or Activities…”

                        Commenter recommended leaving administrative fees at 4%

                        Board denied this revision, thereby reducing admin to 2%

Item 8              53.2 Definitions, Pg. 4 of Action Item

“…all eligible match sources are already accepted by the Department.”  

                        Commenter recommended allowing donated services and labor from consultants and contractors to count towards match. 

                        Board denied this revision after it was revealed that HUD recently issued a letter disallowing this type of match.  This letter overturned a previous HUD decision allowing this type of donation to count of match.

Detailed Citation, Discussion and Recommendations

Item 1

Citation:     53.72 Contract Terms, pg. 14 of the Action Item:  

Commenter states the HOME Task Force recommended a return to the 24-month contract length plus the 60 day grace period for OCC contracts.  However, the proposed rules set a 22-month contract length, with a 20-month benchmark for completion of all work. Essentially, the 60-day grace period has been incorporated into the contract term itself… Staff is confident that a 22-month contract term is adequate since Contract administrators will typically reconstruct or rehabilitate 5 homes under this program as the current maximum award amount is structured.
Comment:       It is not unusual for appraisals, surveys, and/or title searches to take three (3) months to complete after they are ordered.  TDHCA has stated that loan closings cannot be scheduled before a minimum of thirty (30) days after all documentation has been submitted, thus reducing the proposed three month window between fund commitment and loan closing to a maximum of two months.  In addition to this, the contract terms requiring all loans to be closed at 15 months conflict with the procedural requirement of submitting all project setups and support documentation by 16 months in the General Contract Administration section. Furthermore, these procedural requirements dictate that all demolition must be complete at 16 months. In short, Contract Administrators are required to complete all loan closings at 15 months but are not required to submit all project setups and backup documentation until 16 months, at which point demolition must also be complete. Requiring that 100% of construction be complete sixty (60) days prior to the contract end date effectively reduces the contract term by two months, thereby making it a 20-month contract. 

The experience of the Contract Administrators implementing the 2006 HOME Program speaks to the impracticality of the proposed benchmarks. Several issues within the timeline require clarification before being implemented in future contracts.

Recommendation:       Adopt the following rules based on the experience of the implementation of the 2006 HOME Program Contracts

(A) 6 months, exempt administrative and broad review environmental clearance must be complete, and if not tiering, the first Household to be assisted must be environmentally cleared;  

(A) 6 months – contract environmental clearance complete 

(B) 8 months, Authority to Use Grant Funds must be fully executed and all Households to be assisted must be environmentally cleared;  

(B) 12 months – site specific environmental clearance complete 

(C) 12 months, 100% of funds must be committed to Households to be assisted;  

(C) 15 months – 100% of funds committed 

 (D) 15 months, 100% of Household's Loans must be closed, if applicable;  

(D) 18 months – 100% Notice to Proceed Form 11.02 complete

(E) 20 months, 100% of construction must be complete for all Households to be assisted; and  

(E) 20 months – 100% of demolition complete
(F) 22 months, 100% funds drawn and 100% of match requirement supplied.  

(F) 24 months – 100% of construction complete
(G) 60 day grace period – 100% funds drawn and 100% of match requirement supplied.

Item 2

Citation:          53.73(b) Contract Amendments, pg.73 of the Action Item.  

If an administrator needs an extension on a benchmark, the Department is proposing to require a contract amendment.

Comment:       The reorganization of the HOME Division and the institution of the Performance Management Team is a welcome change. It will surely help to quicken the contract amendment request process, which generally takes 2 or more months to complete. The most effective way to deal with benchmark amendments is on an informal basis, through the contract’s assigned Performance Specialist, as this is the staff member most intimately involved in the contract implementation. The contract amendment request process should remain dealt with as directed in the proposed rules, excluding benchmarks.

Recommendation:       Adopt the Taskforce recommendations handling benchmark issues.

(b) If the Administrator or Development Owner fails to meet the Contract term or benchmark requirements and does not seek, or is not granted, a Contract amendment for an extension of a benchmark or the entire term, the awarded funds related to the lack of performance may be entirely or partially deobligated at the Department's sole discretion benchmark extension by the HOME Performance Specialist then the awarded funds related to the lack of performance may be partially, or entirely, deobligated through action of the governing Board. 
Item 3

Citation:          53.31(m) Owner-Occupied Housing Assistance Program (OCC), page 53 of Action Item: 

In the event that the housing unit ceases to be the Principal Residence of the Household, the forgiveness of the Loan, if applicable, will cease, unless the Property is transferred by devise, descent or operation of law upon the death of the homeowner that is a Household whose Annual Income does not exceed 30% of the AMFI.

Comment:       Does not address communities that fall under Rider 5 provisions.  

Recommendation:       The most efficient way to recycle the money is to forgive the loan if another HOME eligible household acquires the home, rather than recapturing it and then awarding it to another entity to award it to a HOME eligible household. 

Change last section to read, “…that is a Household whose Annual Income does not exceed 30% of the AMFI or falls under the Rider 5 provisions.”  

Item 4

Citation:          53.85 (16) Soft Cost Limitations pg. 27 of the Action Item 

…staff recommends decreasing the line item cap since the inspections are limited to one particular construction activity and some inspections can be combined with others.

Comment:       If two items are combined and inspected at the same time, the Contract Administrator can only charge for one inspection.  This does not justify reducing a line item amount that has remained unchanged since FY 2000.  The costs associated with performing inspections (gas, employee costs, insurance, etc.) have risen dramatically over the past seven years; they certainly have not decreased.

Recommendation:        At a minimum leave the line item unchanged at $200 per inspection; a fairer price, acknowledging the increased cost of doing business, would be at least $250.  

Page 79 of the Action Item, Figure 10 TAC 53.85(a)(4) 

Row: 

	Progress inspections (up limited  to 4 7 at $150 200 max each, minimum of 4 required)1
	$  1.050 800
	$  1.050 800


Change to read:

	Progress inspections (up limited  to 4 7 at $150 200 max each, minimum of 4 required)1
	$  1.050 800

$1,400
	$  1.050 800

$1,400


Item 5

Citation           53.85 (16) Soft Cost Limitations, pg. 82 of the Action Item:

Progress inspections is the cost incurred in performing inspections at logical points during the construction process or prior to approving each draw that verify quality and completeness of work to date and are signed by the inspector, homeowner, and Contract Administrator.
Comment:       Staff is recommending that the City/County and the homeowner sign all progress inspections.  Most homeowners move in with a relative during the construction of their home, often out of town or out of state.  This requirement will create an impossible situation – requiring a very-low income person to incur the cost of travel back and forth to sign off on progress inspections.

Recommendation:        Remove the wording requiring homeowner signatures

Progress inspections is the cost incurred in performing inspections at logical points during the construction process or prior to approving each draw that verify quality and completeness of work to date and are signed by the inspector, homeowner, and Contract Administrator.

Item 6

Citation:          53.80(e) Documents Supporting Mortgage Loans, pg. 75 of the Action Item.

Item: (e) Documentation required for OCC and HBA with Rehabilitation Loans:  The Administrator must ensure the following documents are submitted to the Department in order to request Loan documents be prepared for the Household: (1) An as-is and final appraisal or an as-is and as-built appraisal no older than ninety (90) days;

Pg. 15 (Staff Response) - Staff has reevaluated the use of an as-built appraisal and recommends changing this section to only allowing the final appraisal or as-complete appraisal since this ensures the most accurate market value of the housing unit once it is constructed and takes into account any change orders that may have increased or decreased the final value of the property.

Comment:       As-built appraisals are an industry standard in mortgage lending for all housing types.  The rural markets served by TDHCA’s Owner-Occupied program do not see the same drastic swings in market conditions that are observed in Urban areas of the State. 

Recommendation:        Allow the use of as-built appraisals for determining the after values of these homes.

Current Language: (1) An as-is and final appraisal or an as-is and as-built appraisal no older than ninety (90) days;

Suggested Language: (1) An as-is and as-built appraisal no older than ninety (90) days;
Item 7

Citation:          Page 22 of the Action Item, “Since many of the soft costs can also be categorized as administrative costs, staff is recommending a reduction to the administrative costs percentage from 4% to 2% for any Rehabilitation or Reconstruction Projects or Activities…”

Comment        While the increase in soft costs from 12% to 16% is helpful, the 2% decrease in administrative funds offsets most of the soft costs increase.  

· Costs associated with the deferred, forgivable loan process are averaging between $2,500 and $3,000 a household (depending on area of State). The Table illustrates the impact of reduction of administrative fees.

	Current levels
	Proposed levels
	Net Change

	12% Soft Cost
	$6,428
	16% Soft Cost
	$8,275
	 $1,847

	Admin (per home)

(4% of 60,000)
	$2,400
	Admin per home

(2% of $60,000)
	$1,200
	($1,200)

	Total available
	$8,828
	Proposed available
	$9,475
	 $    647


· This increases the total funds available for project management by $647, leaving a shortfall of $1,853 to $2,353 per home to pay for the closing costs for a deferred forgivable loan (two appraisals, lot survey, benchmark survey (if in floodplain), title search, title commitment & title insurance, homeowner insurance, flood insurance (if in floodplain) and closing costs.)

Recommendation:        Keep the administrative percentage at 4%, do not cut it in half while simultaneously increasing the administrative and project implementation burden on units of local government.  

Page 84 of the Action Item, Figure 10 TAC 53.85(c) each line item in the “Max Percentage for administrative costs based on Total Project Costs” column should be changed from 2% back to 4%.

Item 8

Citation:          53.2 Definitions, Pg. 4 of Action Item

“…all eligible match sources are already accepted by the Department.”  

Comment:       In the material provided by TDHCA to the HOME Taskforce members the Department confirms that they currently do not accept all eligible forms of match,

“During a recent monitoring visit, HUD indicated that TDHCA is not fully utilizing all eligible forms of match.  Currently, the TDHCA policy states Developers, owners, and contractors may not directly contribute match in any form…  This interpretation has eliminated many eligible forms of match form being realized. … The HUD language permitting match from consultants and construction contractors is further reinforced in OMB circular A-87.”

Texas Department of Housing and Community Affairs Draft HOME Investment Partnerships Program Advisory Task Force Report, pg 26 of 32

Recommendation:       Allow donated services from consultants and contractors, as recommended by HUD, to count towards match.

Item 1:             53.72 Contract Terms, pg. 14 of the Action Item, 

Commenter suggested using the Housing Taskforce terms and benchmarks - Board denied the recommendation and went with staff recommended timelines 

Item 2:             53.73(b) Contract Amendments, pg.73 of the Action Item.  

If an administrator needs an extension on a benchmark, the Department is proposing to require a contract amendment.

Commenter recommended allowing the HOME Performance Specialist to approve benchmark extensions, without the need for a contract amendment – the Board approved this revision (staff supported the change)

Item 3:             53.31(m) Owner-Occupied Housing Assistance Program (OCC), page 53 of Action Item:

                        Commenter recommended changing the forgiveness clause, in the case of death of the homeowner, to include households that fall under the Rider 5                 language 

                        Board approved this revision (staff supported this change as well)

Item 4:             53.85 (16) Soft Cost Limitations pg. 27 of the Action Item

                        Commenter recommended leaving the cap for inspections at $200 (proposal was to reduce the cap to $150)

                        Board approved this revision

Item 5:             53.85 (16) Soft Cost Limitations, pg. 82 of the Action Item

                        Commenter recommended not requiring homeowner to sign the progress inspections attesting to quality and quantity of work done.

                        Agreement was reached where the homeowner signs acknowledgement of receipt of copies of progress inspections.
Item 6:             53.80(e) Documents Supporting Mortgage Loans, pg. 75 of the Action Item

                        Commenter requested that the language allowing for “as built” appraisals be place back into the rules

                        Board approved this revision with the caveat that any changes in plans be provided to the appraiser for an update, if additions or changes are made to the plans or specifications during construction.

Item 7              Page 22 of the Action Item, “Since many of the soft costs can also be categorized as administrative costs, staff is recommending a reduction to the administrative costs percentage from 4% to 2% for any Rehabilitation or Reconstruction Projects or Activities…”

                        Commenter recommended leaving administrative fees at 4%

                        Board denied this revision, thereby reducing admin to 2%

Item 8              53.2 Definitions, Pg. 4 of Action Item

“…all eligible match sources are already accepted by the Department.”  

                        Commenter recommended allowing donated services and labor from consultants and contractors to count towards match. 

                        Board denied this revision after it was revealed that HUD recently issued a letter disallowing this type of match.  This letter overturned a previous HUD decision allowing this type of donation to count of match.

Detailed Citation, Discussion and Recommendations

Item 1

Citation:     53.72 Contract Terms, pg. 14 of the Action Item:  

Commenter states the HOME Task Force recommended a return to the 24-month contract length plus the 60 day grace period for OCC contracts.  However, the proposed rules set a 22-month contract length, with a 20-month benchmark for completion of all work. Essentially, the 60-day grace period has been incorporated into the contract term itself… Staff is confident that a 22-month contract term is adequate since Contract administrators will typically reconstruct or rehabilitate 5 homes under this program as the current maximum award amount is structured.
Comment:       It is not unusual for appraisals, surveys, and/or title searches to take three (3) months to complete after they are ordered.  TDHCA has stated that loan closings cannot be scheduled before a minimum of thirty (30) days after all documentation has been submitted, thus reducing the proposed three month window between fund commitment and loan closing to a maximum of two months.  In addition to this, the contract terms requiring all loans to be closed at 15 months conflict with the procedural requirement of submitting all project setups and support documentation by 16 months in the General Contract Administration section. Furthermore, these procedural requirements dictate that all demolition must be complete at 16 months. In short, Contract Administrators are required to complete all loan closings at 15 months but are not required to submit all project setups and backup documentation until 16 months, at which point demolition must also be complete. Requiring that 100% of construction be complete sixty (60) days prior to the contract end date effectively reduces the contract term by two months, thereby making it a 20-month contract. 

The experience of the Contract Administrators implementing the 2006 HOME Program speaks to the impracticality of the proposed benchmarks. Several issues within the timeline require clarification before being implemented in future contracts.

Recommendation:       Adopt the following rules based on the experience of the implementation of the 2006 HOME Program Contracts

(A) 6 months, exempt administrative and broad review environmental clearance must be complete, and if not tiering, the first Household to be assisted must be environmentally cleared;  

(A) 6 months – contract environmental clearance complete 

(B) 8 months, Authority to Use Grant Funds must be fully executed and all Households to be assisted must be environmentally cleared;  

(B) 12 months – site specific environmental clearance complete 

(C) 12 months, 100% of funds must be committed to Households to be assisted;  

(C) 15 months – 100% of funds committed 

 (D) 15 months, 100% of Household's Loans must be closed, if applicable;  

(D) 18 months – 100% Notice to Proceed Form 11.02 complete

(E) 20 months, 100% of construction must be complete for all Households to be assisted; and  

(E) 20 months – 100% of demolition complete
(F) 22 months, 100% funds drawn and 100% of match requirement supplied.  

(F) 24 months – 100% of construction complete
(G) 60 day grace period – 100% funds drawn and 100% of match requirement supplied.

Item 2

Citation:          53.73(b) Contract Amendments, pg.73 of the Action Item.  

If an administrator needs an extension on a benchmark, the Department is proposing to require a contract amendment.

Comment:       The reorganization of the HOME Division and the institution of the Performance Management Team is a welcome change. It will surely help to quicken the contract amendment request process, which generally takes 2 or more months to complete. The most effective way to deal with benchmark amendments is on an informal basis, through the contract’s assigned Performance Specialist, as this is the staff member most intimately involved in the contract implementation. The contract amendment request process should remain dealt with as directed in the proposed rules, excluding benchmarks.

Recommendation:       Adopt the Taskforce recommendations handling benchmark issues.

(b) If the Administrator or Development Owner fails to meet the Contract term or benchmark requirements and does not seek, or is not granted, a Contract amendment for an extension of a benchmark or the entire term, the awarded funds related to the lack of performance may be entirely or partially deobligated at the Department's sole discretion benchmark extension by the HOME Performance Specialist then the awarded funds related to the lack of performance may be partially, or entirely, deobligated through action of the governing Board. 
Item 3

Citation:          53.31(m) Owner-Occupied Housing Assistance Program (OCC), page 53 of Action Item: 

In the event that the housing unit ceases to be the Principal Residence of the Household, the forgiveness of the Loan, if applicable, will cease, unless the Property is transferred by devise, descent or operation of law upon the death of the homeowner that is a Household whose Annual Income does not exceed 30% of the AMFI.

Comment:       Does not address communities that fall under Rider 5 provisions.  

Recommendation:       The most efficient way to recycle the money is to forgive the loan if another HOME eligible household acquires the home, rather than recapturing it and then awarding it to another entity to award it to a HOME eligible household. 

Change last section to read, “…that is a Household whose Annual Income does not exceed 30% of the AMFI or falls under the Rider 5 provisions.”  

Item 4

Citation:          53.85 (16) Soft Cost Limitations pg. 27 of the Action Item 

…staff recommends decreasing the line item cap since the inspections are limited to one particular construction activity and some inspections can be combined with others.

Comment:       If two items are combined and inspected at the same time, the Contract Administrator can only charge for one inspection.  This does not justify reducing a line item amount that has remained unchanged since FY 2000.  The costs associated with performing inspections (gas, employee costs, insurance, etc.) have risen dramatically over the past seven years; they certainly have not decreased.

Recommendation:        At a minimum leave the line item unchanged at $200 per inspection; a fairer price, acknowledging the increased cost of doing business, would be at least $250.  

Page 79 of the Action Item, Figure 10 TAC 53.85(a)(4) 

Row: 

	Progress inspections (up limited  to 4 7 at $150 200 max each, minimum of 4 required)1
	$  1.050 800
	$  1.050 800


Change to read:

	Progress inspections (up limited  to 4 7 at $150 200 max each, minimum of 4 required)1
	$  1.050 800

$1,400
	$  1.050 800

$1,400


Item 5

Citation           53.85 (16) Soft Cost Limitations, pg. 82 of the Action Item:

Progress inspections is the cost incurred in performing inspections at logical points during the construction process or prior to approving each draw that verify quality and completeness of work to date and are signed by the inspector, homeowner, and Contract Administrator.
Comment:       Staff is recommending that the City/County and the homeowner sign all progress inspections.  Most homeowners move in with a relative during the construction of their home, often out of town or out of state.  This requirement will create an impossible situation – requiring a very-low income person to incur the cost of travel back and forth to sign off on progress inspections.

Recommendation:        Remove the wording requiring homeowner signatures

Progress inspections is the cost incurred in performing inspections at logical points during the construction process or prior to approving each draw that verify quality and completeness of work to date and are signed by the inspector, homeowner, and Contract Administrator.

Item 6

Citation:          53.80(e) Documents Supporting Mortgage Loans, pg. 75 of the Action Item.

Item: (e) Documentation required for OCC and HBA with Rehabilitation Loans:  The Administrator must ensure the following documents are submitted to the Department in order to request Loan documents be prepared for the Household: (1) An as-is and final appraisal or an as-is and as-built appraisal no older than ninety (90) days;

Pg. 15 (Staff Response) - Staff has reevaluated the use of an as-built appraisal and recommends changing this section to only allowing the final appraisal or as-complete appraisal since this ensures the most accurate market value of the housing unit once it is constructed and takes into account any change orders that may have increased or decreased the final value of the property.

Comment:       As-built appraisals are an industry standard in mortgage lending for all housing types.  The rural markets served by TDHCA’s Owner-Occupied program do not see the same drastic swings in market conditions that are observed in Urban areas of the State. 

Recommendation:        Allow the use of as-built appraisals for determining the after values of these homes.

Current Language: (1) An as-is and final appraisal or an as-is and as-built appraisal no older than ninety (90) days;

Suggested Language: (1) An as-is and as-built appraisal no older than ninety (90) days;
Item 7

Citation:          Page 22 of the Action Item, “Since many of the soft costs can also be categorized as administrative costs, staff is recommending a reduction to the administrative costs percentage from 4% to 2% for any Rehabilitation or Reconstruction Projects or Activities…”

Comment        While the increase in soft costs from 12% to 16% is helpful, the 2% decrease in administrative funds offsets most of the soft costs increase.  

· Costs associated with the deferred, forgivable loan process are averaging between $2,500 and $3,000 a household (depending on area of State). The Table illustrates the impact of reduction of administrative fees.

	Current levels
	Proposed levels
	Net Change

	12% Soft Cost
	$6,428
	16% Soft Cost
	$8,275
	 $1,847

	Admin (per home)

(4% of 60,000)
	$2,400
	Admin per home

(2% of $60,000)
	$1,200
	($1,200)

	Total available
	$8,828
	Proposed available
	$9,475
	 $    647


· This increases the total funds available for project management by $647, leaving a shortfall of $1,853 to $2,353 per home to pay for the closing costs for a deferred forgivable loan (two appraisals, lot survey, benchmark survey (if in floodplain), title search, title commitment & title insurance, homeowner insurance, flood insurance (if in floodplain) and closing costs.)

Recommendation:        Keep the administrative percentage at 4%, do not cut it in half while simultaneously increasing the administrative and project implementation burden on units of local government.  

Page 84 of the Action Item, Figure 10 TAC 53.85(c) each line item in the “Max Percentage for administrative costs based on Total Project Costs” column should be changed from 2% back to 4%.

Item 8

Citation:          53.2 Definitions, Pg. 4 of Action Item

“…all eligible match sources are already accepted by the Department.”  

Comment:       In the material provided by TDHCA to the HOME Taskforce members the Department confirms that they currently do not accept all eligible forms of match,

“During a recent monitoring visit, HUD indicated that TDHCA is not fully utilizing all eligible forms of match.  Currently, the TDHCA policy states Developers, owners, and contractors may not directly contribute match in any form…  This interpretation has eliminated many eligible forms of match form being realized. … The HUD language permitting match from consultants and construction contractors is further reinforced in OMB circular A-87.”

Texas Department of Housing and Community Affairs Draft HOME Investment Partnerships Program Advisory Task Force Report, pg 26 of 32

Recommendation:       Allow donated services from consultants and contractors, as recommended by HUD, to count towards match.

--Above document was prepared by the Grant Works Consulting Group, 12/07.

